
 
 

 

 
  
 

  

  
   

   

 

  

 

 
 

 
 
 

     

 
 
 
 
 
 

 

 

 

  

 

 
 
 
 
 
 

   
     

 
  

 
      
 

   

   
 

      
   

 
   

 

 

  

 

  

 

        Statutory Exemptions. State code number:  

          

   

_______________________________________________

Print Form 

Notice of Exemption Appendix E 

 From: (Public Agency):  ____________________________To: Office of Planning and Research 
P.O. Box 3044, Room 113

 _______________________________________________Sacramento, CA 95812-3044 

 County Clerk 
(Address) 

___________________________ 

___________________________ 

County of:  __________________ 

Project Title:  ____________________________________________________________________________ 

Project Applicant:  ________________________________________________________________________ 

Project Location - Specific: 

Project Location - City: ______________________ Project Location - County: 

Description of Nature, Purpose and Beneficiaries of Project: 

_____________________ 

Name of Public Agency Approving Project:  _____________________________________________________ 

Name of Person or Agency  Carrying Out Project: ________________________________________________ 

Exempt Status:  (check one): 
Ministerial (Sec. 21080(b)(1); 15268); 

Declared Emergency (Sec. 21080(b)(3); 15269(a)); 

Emergency Project (Sec. 21080(b)(4); 15269(b)(c)); 

Reasons why project is exempt: 

Lead Agency 
Contact Person: ____________________________ Area Code/Telephone/Extension: _______________ 

If filed by applicant: 
1. Attach certified document of exemption finding.
2. Has a Notice of Exemption been filed by the public agency approving the project?  Yes No 

Signature: ____________________________ Date: 

Signed by Lead Agency Signed by Applicant 

Authority cited: Sections 21083 and 21110, Public Resources Code. Date Received for filing at OPR:  
Reference: Sections 21108, 21152, and 21152.1, Public Resources Code. 

_______________ 

Categorical Exemption. State type and section number:  ____________________________________ 

______________________________________________ 

______________ Title: _______________________ 

Revised 2011 
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Responses to Select Public Comments on Proposed MOFD Ordinance 23-08 
September 20, 2023 
 
From:  Fire District Staff and Consultants 
 

Comment Response 
9/4/2023 comment letter submitted by Michael Bowen 

The commenter states that removal 
of shrubs on a particular hillside 
would increase fire risks and/or pose 
landslide risks because French Broom 
would replace the shrubs. 

The Ordinance would require removal or modification of fuel on an annual basis, or on a recurring 
basis as determined by the Fire Code Official, in a manner that will prevent the transmission of fire. 
There is no evidence to suggest that removal of shrubs in the designated area would result in 
proliferation of French Broom or otherwise increase fire risk.  

The commenter requests the criteria 
for approval of a modification. 

The modification criteria are stated in section 5 of the Ordinance. 

9/6/2023 comment letter submitted by Barbara Malloch Leitner  
The commenter states that proposed 
guidance is difficult to understand, 
specifically with respect to whether a 
30- or 100-foot clearance zone is 
required. 

For parcels of 1 acre or larger a 100-foot fuel break is required along the perimeter. 

The commenter states that the 
requirements are broad and difficult 
to understand, with some properties 
being cleared to bare dirt. 

The Ordinance requires creation of defensible space, and not a fire break. Vegetation removal 
activities are defined in section 4 of the Ordinance. These include cutting grasses to below 3". 
Properties are not required to be cleared to bare dirt or create ground disturbance. 

The commenter states that listed 
species and natural resources such as 
non-listed species are not adequately 
protected. 

Members of the public are to seek modification if they have concerns that implementation of the 
fuel break requirements will adversely impact protected species or other environmental resources. 
The Fire Code Official shall issue Modifications to avoid activities that result in the taking of 
endangered, rare, or threatened plant or animal species.  The District is able to provide biologists 
and other experts on request of residents and in accordance with appropriate fee recovery to 
evaluate these issues on a site-by-site basis for this reason. The  Ordinance, the California and 
Federal Endangered Species Acts, and other environmental laws prohibit conduct that would result 
in take of protected species.   
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The commenter states that 
responsibility for interpreting 
protection of natural resources is 
shifted to property owners without 
adequate guidance. 

Property owners are bound by a variety of regulations to protect human health and the 
environment. To the extent that individuals are not familiar with those laws, they are encouraged to 
contact the applicable agency. The District is able to provide biologists and other experts on request 
of residents and in accordance with appropriate fee recovery to evaluate these issues on a site-by-
site basis. In addition, the District has provided, and will continue to refine, guidance on methods of 
vegetation management to avoid negative impacts on species and habitats. 

The commenter states that the 
Ordinance does not consider the 
effect of resulting vegetation, 
specifically with respect to fuels and 
invasive weeds. 

The Ordinance would require removal or modification of fuel on an annual basis, or on a recurring 
basis as determined by the Fire Code Official, in a manner that will prevent the transmission of fire. 
The District has provided, and will continue to refine, guidance on best management practices of 
vegetation management to mitigate negative environmental impacts while providing for fire safety. 

The commenter states that the 
District has  unfairly shifted the 
responsibility for protection of listed 
species to members of the public. 

Property owners are bound by a variety of laws and regulations to protect human health and the 
environment, including State and Federal Endangered Species Acts. To the extent that individuals 
are not familiar with those laws, they are encouraged to contact the applicable agency. The District 
is able to provide biologists and other experts on request of residents and in accordance with 
appropriate fee recovery to evaluate these issues on a site-by-site basis. In addition, the District has 
provided, and will continue to refine, guidance on methods of vegetation management to avoid 
negative impacts on species and habitats.  

The commenter states that fuel break 
requirements do not adequately 
balance the importance of fuel 
management in different Zones. 

The ordinance reflects the expert analysis and opinion of MOFD, in consultation with the 
environmental consultant team, in light of environmental conditions throughout the District.  

9/13/2023 comment letter submitted by Sandy Pearson 
The commenter states that the 
reason for the increase to a 100-foot 
fuel break is  to simplify the 
regulations. 

The Ordinance is intended to create a varied fuel mosaic, mimicking the natural environment 
through zones of vegetation removal and ongoing maintenance, passively interrupting the path of a 
fire or slows its progress. 

9/18/2023 Greenfire Law comment letter submitted on behalf of Anita K. Pearson and Sandy Pearson 
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The commenter states that the 100-
foot requirement is arbitrary. 

The Ordinance and similar requirements that exist throughout the state and in other fire-prone 
areas operate by requiring fuel management along parcel lines to mimic the natural state of a 
varied fuel mosaic. The 100-foot distance is utilized in the Ordinance because it is more effective at 
accomplishing this than the prior requirement. 

The commenter states that Fire Chief 
Dave Winnacker has stated that 
remote fuel breaks are ineffective. 

This comment inaccurately characterizes the referenced comments.  

The commenter states that each 
person requesting modifications 
provide documentation prepared by 
a certified biologist or geologist. 

This is inaccurate. Members of the public may submit such information but it is not required. 
Furthermore, the District is able to make expert consultants available to residents as needed with 
appropriate cost recovery. In addition, the District has provided, and will continue to refine, 
guidance on methods of vegetation management to avoid negative impacts on species and habitats. 

The commenter states that the 
burden of environmental compliance 
is  delegated to individuals and that it 
would be more effective to conduct a 
survey of impacted resources at the 
District level. 

Individuals are required by the Ordinance to comply with environmental standards with respect to 
their use of private property. Additionally, determinations about whether a particular site contains 
special-status species' habitat or other site features that would warrant a modification, can only 
reliably be determined on a site-specific basis. Determinations on the District-level, as suggested by 
the commenter, are impractical and would be less accurate. Accordingly, the District is able to make 
expert consultants available to residents as needed with appropriate cost recovery. In addition, the 
District has provided, and will continue to refine, guidance on methods of vegetation management 
to avoid negative impacts on species and habitats. 

The commenter states that the 
Ordinance will have potential to 
cause a number of listed impacts. 

The commenter alleges these impacts may occur but provides no evidence to support these 
allegations. Nonetheless, each is addressed below 
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The commenter states that the 
ordinance will have potential to 
cause impacts to biological resources, 
including habitat, natural plant 
communities, wildlife, protected  
species, biodiversity, and ecology, 
and to spread invasive species and 
pathogens. 

By definition, vegetation removal will open up the understory, and for the habitat types and 
sensitive species within the District's boundaries, resulting impacts will be environmentally 
beneficial as it will enable wildlife species to move about their habitat more easily, increasing 
genetic diversity, increased hunting success (Alameda whipsnakes are visual predators), and 
allowing native vegetation to compete more successfully with non-native invasives. It is expected 
that biodiversity overall will increase with the removal of invasive, dead and dying vegetation that 
would also contribute to fire severity. The ordinance is for a fuel break, not a fire break. A fuel break 
does not require ground disturbance, and is an area of modified vegetation designed to slow a fire’s 
spread. A fire break is created break the advancement of a fire and is often associated with grading 
a 10 to 15-foot stretch of land to bare mineral soil to stop the fire from advancing, and can 
contribute to erosion and invasive species proliferation if it is placed in poorly adapted areas. 
 
 
 
Modifications are required if adverse impacts are identified.   

The commenter states that the 
ordinance will have potential to 
cause impacts related to soil erosion 
and increased landslide risks. 

The ordinance shall be interpreted and applied to avoid significant erosion and sedimentation of 
surface waters.  The ordinance does not require removal of dead, diseased, or dying trees where it 
would result in such erosion. If roots are left in place, soil erosion and slope stability would likely be 
reduced to insignificant. The District is able to provide geologists and other experts on request of 
residents and in accordance with appropriate fee recovery to evaluate these issues on a site-by-site 
basis. In addition, the District has provided, and will continue to refine, guidance on methods of 
vegetation management to avoid negative impacts on species and habitats, as well as erosion and 
sedimentation, and water quality. 
 
Modifications are required if adverse impacts are identified.  

The commenter states that the 
ordinance will have potential to 
cause impacts related to water 
quality and hydrology. 

The Ordinance shall be interpreted and applied to avoid significant erosion and sedimentation of 
surface waters.  The Ordinance  is not expected to cause any impacts related to soil erosion or other 
effects that would affect water quality or hydrology. If members of the public believe that 
compliance with the Ordinance would cause environmental impacts they are to seek modification. 
In addition, the District has provided, and will continue to refine, guidance on methods of 
vegetation management to avoid negative impacts on species and habitats, as well as erosion and 
sedimentation, and water quality. 
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The commenter states that the 
ordinance will have potential to 
cause impacts related to noise 
pollution and aesthetic impacts. 

The basis of this allegation is unclear, and the commenter provides no evidence. Aesthetic and noise 
impacts of the ordinance will be less than significant.  

The commenter states that the 
Ordinance is not eligible for CEQA's 
Class 7 and 8 categorical exemptions. 

The case relied on by the commenter, Save Our Big Trees v. City of Santa Cruz (2105) 241 
Cal.App.4th 694, involved a regulatory enactment that would have lessened protections for the 
environment. As a result of a fact-specific analysis, the Court found that the amendments to local 
heritage tree regulations, "expand[ed] opportunities to cut down protected trees." (Id. at p. 710.) 
The Court also found no substantial evidence that the regulatory enactments were for protection of 
the environment or natural resources. 
 
Here, the Ordinance is proposed to protect and minimize the catastrophic environmental impacts 
caused by wildfire. The Ordinance does not lessen any existing regulatory protections for the 
environment. As such, the Ordinance does satisfy the requirements of these exemptions. 

The commenter states that an 
exception to the Class 7 and 8 
categorical exemptions applies. 

The commenter asserts that environmental impacts could occur as a result of  the Ordinance but 
provides no substantial evidence to support this assertion. Allegations of specific types of impacts 
are addressed above. 
 
The commenter also inaccurately states that the Location exception (CEQA Guidelines, § 
15300.2(a)) applies. However, that exception is inapplicable to the Class 7 and 8 exemptions. 

The commenter states that the 
Ordinance is not eligible for the 
common sense exemption. 

The commenter provides no additional arguments for why there could be environmental impacts 
that would render the project ineligible for this exemption.  
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The commenter states that the 
Ordinance is not eligible for CEQA's 
statutory emergency exemption. 

The commenter suggests that the threat of wildfire does not demand immediate action. This is 
inaccurate. Wildfire hazards are among the most devastating in the state. Wildfires can start 
suddenly and unexpectedly, and spread rapidly. The State is also under multiple current declared 
emergencies related to wildfire. Agencies, including the District, can and should take immediate 
action to prevent the catastrophic impacts of wildfire. To the extent that the commenter alleges 
that wildfire does not qualify as an emergency, prevention of which falls within the scope of this 
exemption, that is contrary to the applicable definition of that term. (CEQA Guidelines, § 15369.) 
 
The commenter's suggestion that the Ordinance exceeds what is necessary to prevent wildfires is 
also unfounded. The Ordinance has been developed by examining the efficacy of similar 
requirements, and in consultation with scientists and experts, including the District's Fire Chief.  
 
The commenter also suggests that the fact that wildfire is a concern in other areas of  the state as 
well is a reason why this exemption is inapplicable. However, CalBeach Advocates v. City of Solana 
Beach (2002), 103 Cal.App.4th 529 found coastal erosion, also exists as a concern in many areas of 
the state, to be an emergency warranting application of the emergency exemption. 

8/2/2023 Greenfire Law comment letter submitted on behalf of Anita K. Pearson and Sandy Pearson 
The commenter's prior comment 
raises many of the same issues, and 
in addition alleges that  clearings 
along property boundaries may cause 
habitat fragmentation, eliminate 
food sources and cover, and create 
barriers to species movement that 
impair species' reproduction.  

The commenter suggest that the Ordinance requires clearing of all vegetation, which is a 
misunderstanding of defensible space, as opposed to a fire break.   
 
The natural landscape was characterized by a varied fuel mosaic, with multi-age class vegetation. 
With proper fuel management, as required by the Ordinance, the landscape would mimic the 
natural state of a varied fuel mosaic, resulting in lower spread rates and additional time for the 
evacuation of residents and the aggregation of an effective fire fighting force from throughout the 
region. By doing so, the habitat for special status species will be improved and enhanced by clearing 
the dead and dying vegetation, allowing native species to compete against already-present 
invasives, allowing these species more mobility, thereby increasing biodiversity. See previous 
response. 
 
Residents are required to seek modifications if implementation of the defensible space 
requirements would adversely impact habitat or other resources.  
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9/6/2023 comment letter submitted by Mayor Inga Miller of the City of Orinda 
The commenter states a concern 
regarding the process and speed for 
adoption of the Ordinance. 

The District is complying with all legal requirements for public notice and public hearings with 
respect to the Ordinance. A prior iteration of the Ordinance was also previously adopted.  

The commenter states that 
requirements may have 
environmental effects because 
landscape plans, geological hazard 
abatement district considerations, 
and habitat protection plans are not 
required to be submitted. 

The District is able to provide biologists and other experts on request of residents and in accordance 
with appropriate fee recovery to evaluate these issues on a site-by-site basis. With respect to 
properties where individuals have concerns regarding geological, biological, or other environmental 
issues, they should make use of these experts and submit a modification request where applicable. 
In addition, the District has provided, and will continue to refine, guidance on methods of 
vegetation management to avoid negative impacts on species and habitats, as well as erosion and 
sedimentation, and water quality. 

The commenter states that templates 
and/or models should be developed 
to explain the requirements. 

In response to this and similar comments, the District has created and made available a form for 
seeking a modification, as well as a detailed FAQ document. In addition, the District has provided, 
and will continue to refine, guidance on methods of vegetation management to avoid negative 
impacts on species and habitats, as well as erosion and sedimentation, and water quality. 

The commenter states that the 
District should distribute templates 
addressing how to apply for a 
modification. 

In response to this and similar comments, the District has created and made available a form for 
seeking a modification, as well as a detailed FAQ document.  

The commenter states that property 
owners may clear land in excess of 
the requirements of the Ordinance, 
causing environmental harm. 

There is no evidence that landowners will act in contravention to the ordinance. Residents are 
required to seek a modification if they believe that habitat for protected species or other resources 
on their property could be affected.   

The commenter states that additional 
resources should be provided to the 
public, including access to experts. 

A list of ecological or environmental review companies that are familiar with the District's 
requirements and particular ecosystem can be provided to the residents.  In addition, the District 
has provided, and will continue to refine, guidance on methods of vegetation management to avoid 
negative impacts on species and habitats, as well as erosion and sedimentation, and water quality. 
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Comments submitted to September 5, 2023 City of Orinda City Council Hearing 
9/4/2023 comment letter submitted by Tyler Rust 

The commenter states that the 
Ordinance is a tax. 

The Ordinance does not meet the legal criteria to be considered a tax. 

The commenter states that 
compliance with the Ordinance 
would endanger protected species on 
their  property. 

Residents are required to seek a modification if they believe that habitat for protected species or 
other resources on their property could be affected.  In addition, the District has provided, and will 
continue to refine, guidance on methods of vegetation management to avoid negative impacts on 
species and habitats, as well as erosion and sedimentation, and water quality. 

The commenter states that fuel 
breaks along three of its property's 
boundaries is not necessary. 

At this time, MOFD cannot comment on the needs of specific properties.    

9/5/2023 comment letter submitted by Jim Hanson on behalf of California Native Plant Society, East Bay Chapter 
9/5/2023 comment letter submitted by Sandy Pearson 

The commenter states that an 
individualized fire protection plan is 
intended for  use by large 
developments. 

An individualized fire protection plan may be submitted with a modification request, but it is not 
necessary for all such requests. 

9/2/2023 comment letter submitted by Sandy Pearson 
The commenter states that an air gap 
is required between shrubs and 
ladder fuels on trees. 

The ordinance reflects the expert analysis and opinion of MOFD, in consultation with the 
environmental consultant team, in light of environmental conditions throughout the District. 
Standards applicable to ladder fuels are described in section 4(a)(1)(F) of the Ordinance. 

The commenter states that ground 
nesting birds such as California quail 
should be preserved wherever it is 
safe. 

Residents are required to seek a modification if they believe that habitat for protected species or 
other resources on their property could be affected. In addition, the District has provided, and will 
continue to refine, guidance on methods of vegetation management to avoid negative impacts on 
species and habitats, as well as erosion and sedimentation, and water quality. This guidance will 
also include Limited Operating Periods (LOPs) that identify periods throughout the year that are 
especially critical for the breeding success of the various species found within the District, such as 
nesting birds.  
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The commenter states that there is 
no guidance regarding green 
groundcovers adjacent to homes, 
that can catch embers from drifting 
to lodge against houses, and whether 
ground must be cleared to bare dirt. 

The Ordinance requires defensible space, and not a fire break. Vegetation removal activities are 
defined in section 4 of the Ordinance. These include cutting grasses to below 3”. Properties are not 
required to be cleared to bare dirt. The green groundcover would only need to be removed if it 
qualified as Hazardous Vegetation or non-irrigated brush as defined in the Ordinance.  

The commenter states that different 
requirements should apply to young 
trees. 

There is no scientific basis for treating young trees differently with regard to vegetation 
management.  

The commenter states that large 
dead trees and woody debris are 
valuable wildlife habitat. 

Residents are required to seek a modification if they believe that habitat for protected species or 
other resources on their property could be affected.   

The commenter states that cutting 
grasses in a more extreme manner 
than is required by the Ordinance 
would be unnecessary and 
potentially harmful 

The Ordinance only requires grasses to be cut to 3”.  

The commenter states that the 
Tunnel Shaded Fuel Break 
requirements  should apply. 

The ordinance reflects the expert analysis and opinion of MOFD, in consultation with the 
environmental consultant team, in light of environmental conditions throughout the District.  

The commenter states that 
disturbance of native vegetation can 
lead to replacement by more 
flammable annual grasses and 
invasive weeds. 

The Ordinance would require removal or modification of fuel on an annual basis, or on a recurring 
basis as determined by the Fire Code Official, in a manner that will prevent the transmission of fire. 
There is no evidence to suggest that removal of shrubs in the designated area would result in 
proliferation of flammable vegetation or otherwise increase fire risk. By the Fire Code Official, in a 
manner that will prevent the transmission of fire. In addition, the District has provided, and will 
continue to refine, guidance on methods of vegetation management to avoid negative impacts on 
species and habitats, as well as erosion and sedimentation, and water quality. In addition, reducing 
the spread of noxious and non-native species will be included in this guidance, with measures 
landowners can take to minimize their spread and increase native plant populations on their 
property. 
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The commenter states that measures 
other than fuel breaks are more 
effective ways of reducing fire risks. 

The ordinance reflects the expert analysis and opinion of MOFD, in consultation with the 
environmental consultant team, in light of environmental conditions throughout the District.  
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